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DECISION AND ORDER

This gpplication was submitted by the Employer on behdf of the above-named Alien pursuant
to Section 212(a)(14) of the Immigration and Nationdity Act, 8 U.S.C. § 1182(a)(14) (hereinafter "the
Act"). The Employer requested review from aU.S. Department of Labor Certifying Officer Paul R.
Nelson's denia of alabor certification application pursuant to 20 C.F.R. § 656.26

Under Section 212(8)(14) of the Act, an dien seeking to enter the United States for the
purpose of performing skilled or unskilled labor isineligible to recelve avisa unless the Secretary of
Labor has determined and certified to the Secretary of State and to the Attorney Generd that: (1) there
are not sufficient workersin the United States who are able, willing, qudified, and available at the time
of gpplication for avisaand admisson into the United States and at the place where the dien isto
perform the work; and (2) the employment of the dlien will not adversdy affect the wages and working
conditions of United States workers smilarly employed.

! All of the regulaions cited in this decison are contained in Title 20 of the Code of
Federd Regulations.
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An employer who desiresto employ an dien on a permanent basis must demondtrate that the
requirements of Part 656 of the regulations have been met. These requirements include the
respongbility of the employer to recruit U.S. workers at the prevailing wage and under prevailing
working conditions through the public employment service and by other reasonable means, in order to
make agood faith test of U.S. worker availability.

Thisreview of the denid of alabor certification is based on the record upon which the denid
was made, together with the request for review, as contained in an Apped File ("AF"), and any written
arguments of the parties [see § 656.27(c)].

Statement of the Case

On October 23, 1986, the Employer filed an application for alien employment certification (AF
24) to enable the Alien to fill the position of Inventory Controller. Employer, which islocated in Los
Angles, Cdifornig, is a clothing manufacturer. The only requirement was six months experience in the
job offered, which conssted of compiling records on the number, size, color and style of theitems
manufactured.

Following the issuance of the Notice of Findings ("NOF") by the Certifying Officer ("CO") on
September 18, 1987 (AF 17-18), and the filing of Employer's rebuttal on October 10, 1987 (AF
4-16), the Find Determination denying certification was issued on October 30, 1987 (AF 2-3).

Discusson

The bases for the CO's proposed denial of the labor certification as set forth in the NOF were
lack of abonafide job offering and "rejection of U.S. workers.” (AF 18). In regard to the former, the
CO noted that:

There is some question that a current job opening exists to which U.S. workers could
be referred, or that thereis a current existing business operated by the Employer.

Employer was ingructed to show that there is an on-going business. In addition, the CO Sated
that aU.S. worker, Danid Kwong, was rejected for the job despite being both qudified and available

(id).

Initsrebutta, the Employer presented evidence which satisfied the CO thet it was aviable
business. In regard to Mr. Kwong's application, the Employer stated:

The confusion regarding the employment status of Mr. Danid Wai-Kin Kwong results
from the fact that it was not possible to contact Mr. Kwong directly, as he was never
available when his house was cdled. His wife answered the telephone and has greeat
difficulty with the English language. She was understood to have said that her husband
was employed at the time the call was made. Mr. Kwong was again contacted on
10/9/87 to reevauate his employment satus. He indicated that heis still unemployed,
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however heis currently studying business in the evenings and in fact, left his previous
job as occasond overtime interfered with his sudies. His ultimate god isa
business-related job, not srictly clerical. 1t seems gpparent that Mr. Kwong would use
this job as a sepping-stone while continuing his studies to pursue a business career.
Our need isfor a permanent inventory controller (AF 4).

The CO basad the denid of certification on his determination that the Employer had failed to
provide documentation that a U.S. worker was not available for the job opening (AF 3).

The issue for resolution is whether the Employer has documented that it rgjected U.S. worker
Danid Kwong for lawful job-related reasons, as required by 8§ 656.21(b)(7). The evidence of record
(AF 19-59) showsthat the job was advertised in November and December, 1986 and that Mr.
Kwong applied. He explained that he was then working as an inventory control clerk. In summarizing
its recruitment for the State Employment Development Department, Employer stated that "Mr. Kwong
is aso presently employed and is not looking for new employment.” (AF 31) However, in its rebuttd to
the NOF, Employer stated that it obtained this information from Mrs. Kwong, who does not speak
English very well (AF 4). Further, in response to aDOL questionnaire, the applicant indicated he would
have taken the job if it had been offered to him. (AF 21).

We have previoudy held that an employer who wants to consider an gpplicant serioudy must
go further than merely spesking to the applicant's spouse by telephone. In re Dove Homes, Inc.,
87-INA-680 (May 25, 1988) (en banc). Since the Employer did not contact the gpplicant during its
job recruitment, and, based on a subsequent telephone call with the applicant, appears to concede that
the applicant would have taken the job, as he indicated in the questionnaire (see AF 4), the applicant
clearly was avalladle.

Employer's unfounded speculation that the applicant would have used the job asa
stepping-stone while continuing his studies to pursue a business career is insufficient to establish the
aoplicant'slack of availability.

The evidence shows that Mr. Kwong was an able, willing, qualified and available U.S. worker,
but Employer failed to offer him the position. Accordingly, dien labor certification cannot be granted.

ORDER

The determination of the Certifying Officer denying the Employer's application for [abor
certification is AFFIRMED.

For the Board:
JEFFREY TURECK
Adminigrative Law Judge
Washington, D.C.
JT/jsp
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